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Occupational health reports and disability discrimination 
 
In Kelly v Royal Mail Group Ltd the EAT considered whether it was reasonable to rely heavily on 
an occupational health report when determining whether an employee was disabled, or whether 
to do so was in effect a rubber-stamping exercise. 
 
The Claimant was dismissed owing to his poor attendance record, much of which was as a result 
of multiple carpal tunnel surgeries.  He brought a number of claims, to include discrimination 
arising from disability.  The tribunal dismissed this claim, finding that his employer did not know of 
his disability, nor should they reasonably have been expected to know.   
 
The Claimant appealed to the EAT.  One ground of appeal was that the employer had simply 
accepted the occupational health report rather than actively considering the issue of disability.  
The EAT held that in circumstances where the occupational health report considered the 
question of disability in detail and in the absence of any other evidence, it was reasonable to rely 
on the occupational health report and this will not amount to a rubber-stamping exercise. 
 
The case can be distinguished from Gallop v Newport City Council, in which the occupational 
health report said that the employee was not disabled, whereas evidence from his GP suggested 
otherwise.  The occupational health report in this case failed to properly address the question of 
disability or give a reason as to why the employee was not considered to be disabled.  The 
employer was aware of other facts and it was not reasonable to blindly accept the occupational 
health report. 
 
Generally, where an occupational health report states that an employee is disabled, employers 
will take that at face value.  Where the report states that the employee is not disabled for the 
purposes of the Equality Act 2010, regard should be had to all the circumstances known to the 
employer and in particular, whether a reasoned explanation is provided in the report as to why 
this conclusion has been reached. 
 
 
Holiday pay 
 
In Flowers v East of England Ambulance Trust the Court of Appeal held that, where it is 
sufficiently regular and settled, voluntary overtime should be taken into account when calculating 
holiday pay.  Whether the overtime is regular and settled will be a question of fact for the tribunal 
and assessed on a case by case basis.   
 
This was the case even when the overtime was entirely voluntary and staff were free to choose 
whether to accept it.   
 
 
Report published on the use of non-disclosure agreements 
 
A report focusing on the use of non-disclosure agreements (NDAs) in discrimination and 
harassment cases has been published by the Women and Equalities Select Committee.  The 
following concerns were noted: 

• Imbalance of power between employees and employers often leads employees to believe 
they have little choice but to agree to a settlement with onerous confidentiality provisions. 



• Use of agreements preventing allegations ever being properly investigated. 

• Difficulties experienced by employees in moving on and finding new employment having 
signed an NDA. 

• Employees not knowing of previous similar complaints, more reluctant to speak up. 
 
The report makes a number of recommendations, to include: 

• Confidentiality and non-disparagement clauses to be written in “plain English”. 

• Requirement for employers to pay an employee’s legal costs of taking advice and 
negotiating the terms of settlement, regardless of whether the employee ultimately signs 
an agreement. 

• Government to raise awareness about how to handle grievances correctly and consider 
introducing a requirement for employers to investigate all discrimination and harassment 
complaints regardless of whether a settlement is reached. 

• Introduction of legislation requiring employers, at the very least, to provide a basic 
reference confirming an employee’s dates of employment. 

• Extension of the time limit to bring a claim of sexual harassment or pregnancy and 
maternity discrimination from 3 to 6 months. 

• Creating a general rule that employers will usually be ordered to pay the employee’s costs 
in a sexual harassment case. 

• Increasing the level of compensation which can be awarded in discrimination cases. 
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